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-i- 
STATEMENT OF QUESTIONS PRESENTED 

Dic probable cause exist within the concept of the 
4th Amendment to the Constitution of the United 
States for the arrest of the appellant without 
en arrest warrant? 
Assuming appellant was legally arrested, did the 
Court err in admitting statements made by the 
appellant against his interests subsequent to 
arrest but prior to his being advised by the police 
of his 5th Amendment Constitutional right to remain 
silent and to his 6th Amendment right to counsel. 
Was due process of law as guarantced by the 5th 
Amencment denied appellant by the failure of the 
Court to permit inquiry into the voluntariness of 
statements given by the appellant to the police and 
to instruct the jury with respect to same? 

2. Did the search of the appellant at the Police Precinct 

subsequent to hi8 arrest and the seizure of certain 

articles taken from him which were later used in 


evidence against him at trial constitute an unreason- 


able search and seizure within the framework of the 


4th Amendment? 
Dic the Court err in perfunctorily dispensing with the 


mandatory requirement of a psychiatric examination 


wre fn . "y a 


-ii- 
when a suspicion as to the competency of the 
appellant was raised during the trial? 


B. Dic the Court err in failing to grant a new trial 


when, in connection with a pre-sentence report, 


it receivec information that the appellant was 
suffering from a personality disorder? 
Did the Court err in permitting testimony to be 
presented at trial concerning evidence of a crime other 


than the one for which appellant was indicted and for 


which he was standing trial? 
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I. Appellant's 4th Amendment rights were 
abrogated as his arrest was illegal and 
the search of his person was illegal. 


II. Appellant's 5th and 6th Amendment rights 
were denied him as the statements obtained 
from him by the police officers prior to 
his being informed of his rights to remain 
silent and to confer with counsel were Later 
used against him at trial, no inquiry being 
permitted nor made by the Court at that 
time as to their voluntary nature. 


Iii.When the issue of appellant's competency 
arose during the trial, the Court erred in 
permitting the trial to continue until the 
matter was resolved through the assistance 
of expert psychiatric testimony. To with- 
hold psychiatric examination until after 
conviction was error. The information 
receivec from the pre-sentence report of 
the psychiatric examination was such to 
warrant the Court ordering a new trial. 
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IV. Error occurred on the part of the 


Conclusion 


Court in permitting any testimony to 
be given by witnesses concerning 

any money being involved in connection 
with the housebreaking other than the 
specific $1.00 amount named in the 
indictment, as such was evidence of 
some other crime. 
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ee 
JURISDICTIONAL STATEMENT 
This is an appeal from a judgment of the United 
States District Court for the District of Columbia, entered 
April 5, 1966, convicting appellant of housebreaking and 


1 
petit larceny, 22 D.C.cC. Sections 1801, 2202. 


/ 
Appeal was noted on April 20, 1966 pursuant to 


Rule 37 of the Federal Rules of Criminal Procedure. This 
Honorable Court has jurisdiction under Title 28 United 


State Code Section 1291. 


ey See Statement of Docket Entries. 
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STATEMENT OF THE CASE 

Appellant herein was indicted December 15, 1965, for 
housebreaking and petit larceny, 22 D.C.C. 1801, 2202, to 
which violations he entered a not guilty plea December 20, 
i985 Cou one of the indictment charged him with entering 
the dwelling of Charles F. and Lillian Brooks on October 11, 
1965, with intent to steal property of another. Under the 
second count of the indictment he was charged with taking 
the property of Lillian C. Brooks, haa or $1.00 in 


money and one pair of gloves valued at $7.00. 


Prior to trial the Court, at different times, heard 


two defense motions to suppress the evidence, i.e. the gloves 


and the money, based on failure of the police to have 


probable cause to arrest appellant and an illegal search. 
oe | 


Arrest was made without a warrant. (Tr(1), Tr(2) and Tr(3)). 


1 /See Statement of Docket Entries. 
2 _/See the Indictment. 
3 /"Tr." references are to the transcript of the trial; 
"Tr(1)" references are to the transcript of the Jan. 28, 
1966 Motion to Suppress; "Tr(2)' references are to the 
testimony of Paul J. Harvey at the Feb. 7, 1966, Motion 
to Suppress; '"'Tr(3)'"' references are to the testimony of 
Edward M. Cunningham at the Feb. 7, 1966, Motion to 
Suppress; and ''Tr(4)" references are to the transcript 
of the sentence filed April 5, 1966 which is a part of 
the record on appeal. 


The police had received a radio run to respond to 
421 Emerson Street N.W., District of Columbia on October 11, 
1965 (Tr. 88 and 98). Police Sgt. Edward M. Cunningham had 
@ converter to receive police calls in his own private car 


and he responded to the call, being the first officer to 


arrive at the address (Tr. 89). Within moments after his 


arrival Officers Louis T. Moore and Joseph Staccone arrived 
in a marked police car (Tr. 97,98). Sgt. Cunningham was in 
uniform, and Officers Moore and Staccone were on duty, 
hence in uniform likewise it is to be assumed (Tr. 89,97). 
The appellant was observed by Sgt. Cunningham in front of 
421 Emerson Street N.W., on the walkway of that address, 
going away from the house.(Tr. 89). Sgt. Cunningham 
approached appellant anc began questioning him - at this 
point there is nothing in the trial recore to indicate 

that the police actually knew that any crime hac been 
committec -, subsequently asking the appellant to accompany 
him into the house at said location (Tr. 92). Appellant, 
Cunningham, and the other two police officers then entered 
the house where they found it ramsacked (Tr. 100). Later 
appellant was taken to the police precinct where he was 
chargec and searched (Tr. 100), and the gloves and money 
named in the indictment found, along with some coins in 


change which were not referred to in the indictment (Tr. 100, 


101). 

At the conclusion of the Government's case at trial, 
for the first time defense counsel informed the Court that 
he hac just, at that time, learnec from the appellant's wife 
that she felt he was not mentally normal (Tr. 138), and 
a wotion for a mental examination of the appellant was made 
by the defense (Tr. 167). The Court ceniec this motion, 
stating that if there were a conviction in the case, acequate 
me:are would be made to have appellant examined by psychiatric 
services before prouncement of sentence (Tr. 169). Appellant 
then sua sponte told the Court that he hac aever been in 
agreement with a mental examination (Tr. 170), whereupon 
cefense counsel then withdrew his motion for a mental 
examination (Tr. 170). 

The trial ensued and the jury founc appellant guilty 
as charged (Tr. 251). Subsequent to a poll ef the jurers, 
anc out of the presence of them, the Court stated it would 
make a special request of the Probation Office to have a 


thorough psychological anc psychiatric examination prepared 


and attached to the pre-sentence report (Tr. 253). 


At the time of sentencing the Court alluded to the 
report of a Dr. Thomas M. Mould, Staff Psychiatrist, Legal 


Psychiatric Services which indicated that appellant had a 


long standing personality disorder, passive-aggressive type. 
In its comments about the mental examination of appellant 
the Court agreed that such had been very superficial. Never- 
theless, the Court proceeded to sentence appellant to a 

1-4 year sentence on the housebreaking count of the 
ndictwent anc to a 1 year sentence on the petit larceny 
count, sentences to run concurrently (Tr(4) 1-12). An 


appeal was noted from the conviction. 


STATEMENT OF POINTS 
1. 4th Amendment rights of the appellant were abrogated in 
this case as his arrest was illegal since without probable 
cause. At the time Officer Cunningham asked the appellant 
to accompany him, and the other two police officers, into 


the house located at 421 Emerson Street, N.W., the police 


had neither witnessed the commission of a crime there nor 


did they actually know at that time that a crime had been 
committed. 

Since the arrest of the appellant was not a legal 
arrest, it was illegal for the police to search his person 
at any time. And in any event the search of the appellant 
at the police precinct was not a legal search since it was 


not contemporaneous with his arrest nor an incident thereto. 


2. Assuming legality of arrest, appellant was denied his 
5th Amendment right to remain silent and his 6th Amendment 


right to counsel since the police officers illicitec state- 


ments from him concerning his reasons for being in the 


neighborhood, which statements were later used at trial, 
and no effort was made on the part of the officers to 
inform the appellant of his rights to remain silent and to 
contact and confer with counsel of his choice. 

Additionally, appellant was denied his 5th Amendment 
right to due process of law in that there was no inquiry 
mace by the Court into whether these statements were in fact 
voluntary; nor was this question presented to the jury for 


their cetermination. 


3. When the question of appellant's competency arose at 
trial, it was incumbent upon the Court to permit inquiry 
into, and to resolve, the matter before continuation of 

the trial. For the Court to withhold psychiatric examination 
until after conviction resulted in error, and the information 
received from the psychiatric examination of the appellant 
appearing in the pre-sentence report was such, under the 
conditions in this case, to warrant the Court ordering 


a new trial. 


4, Plain error eccurred when the Court permitted witnesses 
to testify at the trial concerning any money being involved 
in connection with the housebreaking other than the $1.00 
named in the indictment, as such would be evidence of some 
crime other than the one for which defendant was standing 


trial. 


SUMMARY. OF. ARGUMENT 


Appellant's 4th Amencment rights have been violated as 
his arrest was illegal, there having been no probable 
cause for same. His arrest being illegal, the subsequent 
search of his person by the poliée officers was illegal 
anc likewise violated 4th Amendment rights. In any 
event as the search of his person revealing a pair of 
pink ladies gloves and $1.00 in money - evidence later used 
against him at trial - was not contemporaneous with nor 
incidental to his arrest, it having occurred sometime 
later at the police precinct, it was not a legal search. 

Assuming legality of appellant's arrest, it occurred 
the moment the police officers asked the appellant to 
accompany them into the premises at 421 Emerson Street, 
N.W., Washington, D.C. For at that moment appellant's 
liberty was restrained. Probable cause then must be 


deemed to have existed solely on the basis of the police 


aes <0 ss eae . r - 


racio run for a housebreaking at 421 Emerson Street N.W. 
it the moment the police restrained appellant's Liberty, 
he was entitlec to be informed of the fact that they had 
knowledge of a report of the housebreaking anc that he was 
being held in connection with same. Coexistant with the 


cuty of the police officers to inform appellant of this 


charge was the duty on their part to inform appellant of 


his Fifth Amendment right to remain silent and his Sixth 
AMencment right to contact his attorney. Additionally, 
cue process of law as envisioned by the 5th Amencment 
required the Court to permit subsequent inquiry into the 
voluntariness of the statements obtainec by the officers 
from the appellant within the premises of 421 Emerson 
Street, N.W., as these statements were ultimately used 
against him at his trial. 

The attempts of cefense counsel to inform the Court 
curing the trial that a question had arisen:as to the 
mental condition of appellant required the Court to 
resolve this issue before continuation of the trial. 
Hence, it was error for the Court to delay inquiry into 
the issue of mental competency until after the jury hac 
convictec appellant of the charges against him. 


Incompetency anc insanity are issues, which if provec 
b y t 2 


precluce trial anc conviction; they play little, if any, 
part in the sentencing of ona convicted of crime. In any 
event once the Court had knowledge of the adverse 
psychiatric report at the time of the sentencing of 
appellant, even acknowledging at the time of sentencing 
the superficiality of the psychiatric examination, it was 
error for the Court not to order a new trial so that the 
issue of appellant's mental competency could be fully 
resolved. 

Finally, it was error for the Court to permit any 
testimony to be given in the trial of this case concerning 


any mogey being involvedc in connection with the house- 


breaking other than the specific $1.00 amount named in 


the indictment as such was evidence of another crime and 


detrimental to the defense of the appellant at his trial. 
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ARGUMENT 

Probable cause must exist in order for an arrest to 
be legal, otherwise restraint of a person's liberty and 
the taking of him into custody violates 4th Amendment 
rights. No probable cause existed in the instant case 
at the actual moment appellant was apprehended by the 
police officers. True, the officers hac received a radio 
run for a housebreaking at 421 Emerson Street N.W., anc 
they proceeded to investigate these premises to check out 
the call. The broadcast dic not describe. a suspect. And 
when the three officers arrived at the scene no crime 
was being committed. In fact the officers cid not know 
a crime had been committed until their actual entry into 
the aforestated premises. They had no arrest warrant. 

In United States v._ Jennings, 19 F.R.D. 311 (D.C.D.C. 1956), 
aff'd. 247 F.2d 784 (1957), where the evidence showed that the 
Police Department received a telephone call to the effect 
that at a specified premises a particular person had brought 
in narcotics and was putting them in capsules, the Court 
made this statement in its ruling, obiter cictum, that 


"an ananysous complaint standing alone, without any knowledge 


as to the reliability of the source of the information, does 


not constitute sufficient probable cause to justify an arrest 


without a warrant." 


<ips 

Mere suspicion of a person is insufficient to establish 
probable cause. Mallory v. U.S, 1957, 354 U.S. 449, 454; 
U.S.v. Elliott, 210 F.Supp. 357 (D.C. Mass 1962); Bynum 
v. U.S., 262 F.2d 465,467 (D.C. Cir 1959). In Ellis vi 
U.S., 264 F.2d 372, 375 (D.C.Cir. 1959), a housebreaking 
case, the police hac received broadcasts of the description 
of the suspect and on the day of arrest, the police saw a 
person of the description go up to the porch of a house; 
knock on the door, stand there looking around the area 
for a few minutes, then return to the street and walk back 
toward the direction from which he hac come: In his 
dissenting opinion in this case Judge Edgerton stated, 
“There is nothing in the slightest degree suspicious about 
knocking on a front coor, looking around while waiting for 
an answer, and going away''. Likewise, in the instant 
case there was nothing at all suspicious about the fact 
that appellant happened to be walking in front of 421 
Emerson Street, N.W. when the police arrived. 

At the time the officers approached the appellant and 
detained him with questions and ultimately asked him to 
accompany them into the house, they did not know that any 


crime hac been committed. Yet, the arrest of appellant 


was complete at that moment. In Henry v. United States, 


361 U.S. 98,103, the Supreme Court said: 


Pe 

“When the officers interruptec the two men 

anc restricted their liberty of movement, 

the arrest, for purposes of this case, was 

complete. It is, therefore, necessary to 

Cetermine whether at or before that time 

they hac reasonable cause to believe that 

a crime hac been committed. The fact that 

afterwards contraband was discoverec is not 

enough. An arrest is not justified by what 

the subsequent search discloses ...". 
By no stretch of the imagination can it be said that 
probable cause existed at the moment when appellant's 
restriction of movement occurred, i.e. when he was 
asked to accompany the three uniformed policemen : 
into the house; therefore, the arrest made by the 
pclice officers was not a legal arrest and it cannot 
be upheld. Rios v. U.S., 364 U.S. 253 (1960); Henry v. 
U.S., supra. 

Because the arrest of the appellant was not a legal 
arrest, the subsequent search of his person was not a 


legal search, and the articles taken from him cannot be 


used in evidence against him at trial. Henry v. U.S., 


supra; U.S. v. Jeffers, 342 U.S. 48 (1951); Charles v. U.S., 


278 F.2d 386, 388 (9th Cir. 1960). 

What is more, the search of the appellant which 
revealed the articles of evidence usec against him at trial, 
i.e. the pink ladies gloves anc the $1.00, was not a legal 
search as it was neither incidental to nor contemporaneous 


with the arrest. 


After the officers arrested appellant and took him into 
421 Emerson Street N.W., they found that the premises had 
been ramsacked. A search was made of his person for 
weapons and at this moment a search might have been made 
of his pockets to determine if in fact he had any articles 
of property on him which might be linked with the house- 
breaking. But no such search was then made by the police. 
Sometime later after the appellant had been taken to the 
police precinct, he was asked to empty his pockets, and 
at that time there was found, among the contents of same, 
the pair of pink ladies gloves and the $1.00 in money. 
Searching the appellant at the police precinct was so far 
removed from the time of his actual arrest that it cannot 
be deemed to be a valid search, and the aforementioned 
evidence should have been suppressed as the fruits, not 
only of an illegal arrest, but of a search which was 
neither incidental to nor contemporaneous with the arrest 
of the appellant. 

In Preston v. U.S., 376 U.S. 364 (1964), the Supreme 


Court said that the right of the police to search and seize 


material without a search warrant extends to the place 


where the arrest took place, as the police have a right 
to search a person accused of the crime contemporaneous 


with the arrest to determine if the accused has weapons 


on him or the fruits of or implements used to commit the 
crime. However, where the search is remote in time and 
the accused is alreacy under arrest and in custody a 
search mace at another place without a warrant is not 
incident to the arrest. The purpose of having an accused 
empty his pockets at the police station and turn over the 
contents is in orcer that such contents might be held by 
the police for safe-keeping. See also Agnello v. U.S., 
269 U.S. 20 (1925); Weeks v. U.S., 232 U.S. 383,392 (1914); 
U.S. v. Sorenson, 330 F.2¢ 1018,1020 (2nd Cir. 1964); 

«S. v. Reincke, 229 F.Supp. 132, 136 (D.C.Conn. 1964). 


Assuming, legality of appellant's arrest, it occurred 


the moment the police officers asked the appellant to 


accompany them into the premises at 421 Emerson Street, N.W. 
For at that moment appellant's liberty was restrained. 
Henry v. U.S., supra, Probable cause then must be deemed 
to have existed solely on the basis of the police radio run 
for a housebreaking at 421 Emerson Street N.W. At the 
moment the police restrained appellant's liberty, he 

was entitled to be informed of the fact that they had 
knowledge of a report of the housebreaking and that he was 
being held in connection with same. Co@gyistant with the 


duty of the police officers to inform appellant of this 


aps 
charge was the cuty on their part to inform him of his 
Fifth Amendment right to remain silent and his Sixth 
Amendment right to contact his attorney. Miranda v. 
United States, 384 U.S. 436 (1966);Escobeco v. Illinois, 
378 U.S. 478 (1964); Alston v. U.S., 121 U.S.App-D.C. 66, 
348 F.2d 72 (1965). 

Additionally, due process of law as envisioned by the 
Fifth Amentment required the Cuurt to permit subsequent 
inquiry into the voluntariness of the statements obtained 
by the police officers from the appellant within the 
premises of 421 Emerson Street, N.W., as these statements 


were ultimately used against him at the trial. Jackson 


v. Denno, 378 U.S. 368 (1964); Mooer v. State of South 


Carolina, No. 10,526 U.S. Court of Appeals 4th Circuit, 
decided September 26, 1966; Ledbetter v. Warden, Marylanc 
Penitentiary, No. 10,154, U.S. Court of Appeals 4th Circuit, 


cecided September 22, 1966. 


There occurred in this case a somewhat unusual but 
by no means unique situation where immeciately subsequent to 
the Government having rested its case, defense counsel for 
the first time made known to the Court the fact that 
information has just come to his knowledge which caused him 


to question the mental competency of the appellant. Based 


on his newly acquirec knowlecge,defense counsel proceeded 


to move for a mental examination of the appellant which 
motion was deniec by the Court. Later, counsel withdrew 
his motion because of statements made to the Court by 

the appellant indicating he ¢cic not want such examination. 
Regardless of this, the Court stated that if the defendant 
were convicted, he would ask for a mental examination to 

be made and the results includec in the pre-sentence report. 
Such constituted error on the part of the Court. For if 
the Court felt that at any time in the trial of this 

case a mental examination should be given appellant, it 
should have ordered same to be made prior to the conclusion 
of the trial. Further, the moment that there existed some 
evidence as to the incompetency of the defendant in this 
criminal proceeding, the Court should have resolved the 
issue prior to conclusion of the trial. To do otherwise 
opened the door to the possibility of a grave miscarriage 
of justice occurring to the accused and, in fact, in this 
case, the results of the psychiatric examination ultimately 
given the appellant prior to his sentencing revealed he was 
suffering from a long-rooted personality disorder and with 
this knowledge finally before it, coming as late as it dic, 
the Court should have ordered a new trial in order that 


the entire question could be properly resolved. Pate v. 
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Robinson, 383 U.S. 375; Bishop v. U.S., 350 U.S. 961; 
Pouncy v. U.S., 121 U.S.App.D.C. 264, 349 F.2d 699 (1965); 
Hansford v. U.S., __U.S.App.D.C._, 365 F.2d 920 (1966); 
John Buck Jacobs Jr. v. U.S., No. 9765, Court of Appeals 


4th Circuit, decided August 26, 1965. 


Finally, the Court erred in the trial of this case in 
permitting testimony to be given concerning any money 
other than the $1.00 setforth in the incictment for petit 
larceny; as testimony to any other money resulted in 
evidence being admittec of a crime other than the one with 

times 
which the appellant was charged. The numerous/references 
were made to "change" and "quarters" unrelated to the $1,00 
namec in the indictment (Tr. 71, 81, 82, 84, 85, and 101) 


resulted in serious error to the appellant in the trial 


of his case, See Johnson v. United States, 356 F.2d 680, 


682 (1966); Furr v. United States, 32 A.2¢ 111 (Mun. Ct. 


D.C. 1943). 
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a 
CONCLUS ION 
For all the reasons herein advanced, the conviction 
of the appellant of housebreaking and petit larceny 
should be reversed. 


Respectfully submitted, 


Mary M. Burnett 
Attorney for Appellant 
Suite 638, 1001 Connecticut Ave. 
Washington, D.C. 
February 20, 1967 
CERTIFICATE OF SERVICE 
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REPLY BRIEF FOR APPELLANT 


ES 


NS 


UNITED STATES COURT OF APPEALS 


For the District of Columbia Circuit 


No. 20,156 


PAUL J, HARVEY, Appellant 


Ve 


UNITED STATES OF AMERICA, Appellec 


Le ee ee ee ee ee ee ee ee 


Appeal from judgment of the 
United States District Ceurt for the District of Columbia 


ee ee Ee _ ee 


Mary M, Burnett 
Suite 638, 1001 Connceticut Ayc, 
Washingten, D. C, 


Counsel for Appellant 
(Appointed by this Court) 


April 14, 1967 


IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 20156 
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Appeal from judgment of the 
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REPLY BRIEF FOR APPELLANT 


Reply to Appellec's Counterstatement of Case 


1. Officer Louis Moore and his partner, Pvt. Joseph 
Stacone, in a police car and Sgt. Edwin M. Cunningham in his 
private automobile arrived almost simultancously at 421 Emerson 
Strect, N.W., Washington, D.C., on October 11, 1965, at 11:30 
a.m. in response to a radio run about a housebreaking. 

(Tr (1) 27-28.) At the moment these three officers approached 
appellant, who was simply walking on the sidewalk in front 
of this address, thcy had no actual knowledge that any crime 


had been committed. 


20 
2. Officer Cunningham asked appellant if he lived in the 
house at 421 Emerson Street Nevr., and appellant replied that 
he cid not. Then Officer Cunningham suid to him: “well, let's 
go in (meaning into the house at +21 zmerson Street N.Wwe) anu see 
what this is all about.” (Tr (~)8) whereupon all three of 
the officers escortea appellant up to the house. (Tr(3) 15) 
Officer Moore testifiec that appellant was arrested at this 


moment. His testimony in this respect is as follows: 


"Qe What was the reason for taking him (iaeaning the 
appellant) buck to the house, officer? 


we had arrested hin. 
Pardon? 


we had arrestec him." (fr(1) 26) 


and appellant believed he was arrested at this moment according 


to his testimony which was 

“THE COURT: So you were arrestec in the house, right? 

THE wITNESS: No, I was arrestcd on the street." (Tr(1) 10) 

3. at the moment the police officers escorteu the 
appellunt up to the house they had no evidence linking him 
with any crime other than his mere presence on the street 


in front of 421 Emerson Strect when they arrived on the scene. 


4. Appellant was never identified as the person who 
broke into 421 Emerson Street, N.W. Mrs. Johnson, the indi- 
vidual who lived next door to 421 Emerson Street, N.W., and the 
one whose daughter telephoned the police following a phone 
call received from her mother about hearing Siaka breaking 
next door (Tr. 43-44), testificd at the trial that she did 
not look to see what was going on next door when she heard 
the glass break (fT. 50), that she made no attempt during the 
time to look out the window or look out the door to see if 
anything was wrong at the Brooks' house, which was 421 Emerson 
Street, N.W., (Tr. 51), nor did she know whether or not it 
was the appcllant who broke into the house. (Tr. 44.) 

5. Appellant was searched by the police inside the house 
(Tx (2) 11-12; Tr(3) 9-10, 16), and sometime later at the police 
precinct he was again scarched. (Tr(2) 8-10; tr (3) 10-11, 23; 


Tr. 100.) No report had been made by the Brooks, who were 


the occupants of 421 Emerson Street, N.W., to the police 


about any objects missing from their residence. And it was 

not until after Mrs. Brooks came down to the police precinct 

and saw some pink gloves on the counter and some money that 

she identified these objects as here. (Tr. 83.) qa pair of gloves 
and some money were taken from appellant as a teauit of the second 


search made by the police at the precinct. 


Reply to Appellee's Argument 


Arrest without a warrant must depend upon the existance of 
probable cause in order to be deemed lawful; otherwise the arrest 
violates Constitutional guarantees of the Fourth Amendment. In 
Draper v. U.S., 358 U.S. 301, 313 (1959) Justice Whittaker 
speaking for the Supreme Court said: 

“Probable cause exists where the facts and circumstances 

within (the arresting officers') knowledge and of which 

they had reasonably trustworthy information (are) 

sufficient in themselves to warrant a man of reasonable 

caution in the belief that' an offense has been or is 

being committed." 

Thus, the facts and circumstances surrounding the arrest and 

the reasonableness of the action of the police in accordance 
therewith must be closely examined in determining existance of 
probable cause for making the arrest. Good faith on the part of 
the police officers in executing their duties is insufficient 
cause to withstand an attack on the Constitutional validity of 
an arrest without a warrant. "If subjective good faith alone 


were the test, the protections of the Fourth Amendment would 


evaporate, and the people would be secure in their persons, houses, 


papers and effects, only in the discretion of the police.” Buck v. 


Ohio, 379 U.S. 89, 97 (1964). 

Here the arrest of appellant was made when the officers told 
him to go into the house at 421 Emerson Street N.wW. His liberty 
was completely restrained at that moment: yet at that moment the 


existing facts and circumstances did not equate probable cause. 


Three police officers arrivea at the smerson Strect 
address in response to a radio run concerning a housebreaking 
at that address. The radio run was prompted by a telephone 
call made to the police by the daughter of a woman who lived 
in the house next door to 421 Emerson Street, N.n., following 
a telephone call she had received from her mother about 
hearing glass being broken. (Tr. 43-44) There hada becn no 
braodeast as to the identity of a suspect. The police arrived 
to investigate the situation pursuant to the telephone call. 
They had no arrest warrant. 

Upon the arrival of the police officers, two officers in 
a police car, and one officer in his private automobile, they 
Saw nothing suspicious. They did sec a man, the appelleat, 


walking on the sidewalk in front of that aderess. He was 


committing no breach of the peace nor Going anything at 


all wrong at the time thcy saw him. 

The officers outnumbered appellant three to one. There 
was no testimony that any officer recognized him as a 
person with a police record, all three of the officers 


approached him, and Sgt. Cunningham began to question 


him, immediately telling him to gO into the house with him 
Tr(3) 
and the other officers. (Tx (3) 8; Tr(1) 9, AS.) Zt woulda 


have been rash indeed of the appellant to have supposed that 


at this moment he was not under arrest. Seals v. u.S. 117 


U.S. App. D.C. 79, 325 F.2d 1006 (1963) cert. denied, 380 
U.S. 917 (1965). His testimony was that he thought he was 
arrested at this moment (Tr (1) 10) and one of the police 
officers said he was arrested at this time (Tr(1) 26). 

When this arrest wad made by the police, they had no 
assurance that the telephone call which prompted the radio 
xrun was trustworthy nor are the facts and circumstances as 
just set out above sufficient in themselves to justify the 
arrest of appellant. Consequently, there was no probable 
cause for arrest of appellant, and it must be deemed to be 
illegal. Kelly v. U.S., 111 U.S. App. D.C. 396, 298 F.2d 310 
(1961); White v. U.S., 106 U.S. App. D.C. 246, 271 F.2d 829 
(1959). 

As the arrest of appellant was not lawful, the resultant 
search of his person was an illegal search violating Consti- 
tutional rights protected by the Fourth Amendment. The 


search being illegal, any evidence obtained by the police 


. 


thereby must be suppressed. Beck v. Ohio, 379 U.S. 89 (1964); 


Henry v. U.S., 361 U.S. 98, (1959); Kelly v. U.S., supra; 


White v. U.S., supra. 


Conclusion 
Wherefore, it is respectfully submitted that the judgment 


of the District Court be reversed. 


Mary M. Burnett 
Suite 638, 1001 Connecticut Avenue 
Washington, D. C. 
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QUESTIONS PRESENTED 


In the opinion of appellee the following questions are 
presented: 

1. Was appellant arrested without probable cause when he 
was detained by police officers to explain his presence on the 
front walk of a house which had been the subject of a house- 
breaking report received less than five minutes before? If 
such detention was not an arrest, was the inquiry lawful, and 
if so, was there probable cause for appellant’s arrest after he 
gave his exculpatory answer which was subject to speedy veri- 
fication at the scene? Under such circumstances was appellant 
necessarily under arrest when he accompanied the police with- 
out reluctance into the house where by contacting the owner 
with a telephone number appellant volunteered they were satis- 
fied that his explanation was false? Should appellants state- 
ments made under such circumstances or the evidence 
discovered by the search at the precinct have been suppressed 
as the product of an unlawful arrest or in the case of the search 
because it was not incidental to the arrest? 

2. Did the trial judge abuse his discretion in denying the 
motion for a mental examination made by defense counsel after 
the government had concluded its case, where appellant stated 
that he had never been in agreement with such a motion and 
his counsel thereupon withdrew it, where the sole ground for 
the motion appearing in the record was that appellant’s wife 
believed he had a “problem” because of his repeated conflicts 
with the law, where counsel stated he had observed no signs 
of mental abnormality and had encountered no difficulties in 
rendering effective assistance, and the trial judge had observed 
no manifestation of mental incompetency or mental illness? 
If not, did the trial judge err when, after considerine the 
statement of the psychiatrist who had conducted the court- 
ordered post-trial pre-sentence mental examination that ap- 
pellant had a long standing personality disorder of the passive- 
aggressive type, he did not alter his conclusion, with the 
explicit concurrence of appellant, and imposed sentence? 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA 


No. 20156 


Pauu J. Harvey, APPELLANT 
v. 


Unirep States or AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES PASTRICT COURT FOR THE 
DISTRICT OF COLUMELA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


In a two-count indictment filed December 15,1965, appellant 
was charged with housebreaking (22 D.C. Code $1801) and 
petit larceny (22 D.C. Code § 2202). His pre-trial motion to 
suppress having been heard and denied by then Chief Judge 
Matthew F. McGuire on January 28, 1966 and again by Judge 
Burnita Shelton Matthews on Pebruary 7, 1966, appellant was 
tried and convieted in a three-day triel to a jury, February 
16-18, 1966, before Judge Luther W, Youngdahl. An order 
for an expeditious examination of appellant by Legal Psychia- 
tric Services was filed March 15, 1966: and appellant was 
sentenced on April 5, 1966, the court being cocnizant of the 
results of that examination, to imprisonment for one to four 
years on the housebreaking count and one year to run con- 
currently on the larceny ecunt. The court considered the 
sentence a minimum one under the circumstances and recum- 
mended also that 2 complete psychological and psychiatric 

(1) 


examinetion and evaluation of appeliant be made and every 


j 
appropriate siep be taken in response thereto. 


The housebreaking and theft 
The record shows that on the mornh 
Mrs, Genevieve Johnson heerd the doorbell of 


house next decor neing and rinsing “real 


: from the 
40-42, 49-50.) She telephoned her 
When sic 
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VOR. gt YOO BEV GALE FANOS ot ) Sareoestory Yow 


house at 421 on that date, wed his house as having a 
twenty foot concrese front I 


ott 


t the side walk and ended with Ave steps into the house (Tr. 


nowith two steps 


53). On October 11, 1965 he had been at work until he got 
home shortly after noon to find police in his house, the glass 


oe door kuoh of his front door broken and the 


pane nearest th 

second floor of bis house ransacked (Tr, 40-41, 52-53, 55, 57). 
He had never previously seen appellant. though he knew his 
wife from his place of work, Ue had given no one permission, 
however, to be in his house in his absence. CT r. 58, 2017.) 

Mrs, Brooks, his wife, testified that she also had found the 
house ransacked with her drawers eniptied and her closet in 
shambles. A purse she had left in her closet that morning 
filled with quarters and two Kennedy half-dollars had been 


Por conveniont reference, the several relevant trauseripts to which 
references are nnide are dey ited herein to eouform fo di ppethitnts desis. 
mations as follows: vPro Oe refers to the trams sof the ps 
appelaut's notion to suppress evidence conducted Jamuaty 2S. 1466 before 
Jndge Me ne NT tntoand Officer Louis Moore testified at that pro- 
cooding, Tr C2)" rs to the transeript of appellant's testimony given 
daring the latter portion of the proceedings on the renewed motion to 
suppress: conducted before Judge Matthew February 7, 1066, after the 
ense liad been called for triak Tr G refers to the transcript of Sgt. 

ward M, Canningham's testimony during the first part of the proceedings 
before Judge Matthews. °Tr refers to the transcript of the trial before 
Judge Youngdahl, “Sentencing Tr.” refers to the proceedings at which 
Judge Younedahl imposed sentence, 
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emptied and the lining torn out (Tr, 68-72, 85). When she 
got to the police station after the incident, she immediately 
recognized her property, her pink gloves and the Kennedy half- 
dollars, together with the quarters sitting on a counter in plain 
view (Tr. 72-73, 83-85). While she could not say absolutely 
that the gloves were hers, beeause they were not marked, she 
stated that they were exactly like a pair she kept with her 
other gloves in one of her bedroom drawers which had been 
emptied. All of her gloves had been jn that drawer that 
morning when she hed selected a pair for work. (Tr. 73, 
79-83, 85-86.) 


The testiinony at the two hearings on appellant's motion to 
Suppress and at the trial shows that on October 11, 1965, 
Officer Louis Moore and his partner, as well as Set. Edwin M. 
Cunningham in his separate car, responded to an 11:30 a.m. 
radio run for a housebreaking at 421 Emerson Street, North- 
west (Tr. (1) 22, 27; Tr. 88, 97-98, 102), They reached the 
address in two to three or pernens as inch as five minutes 
(Tr. (1) 23: Tr, (2) 6; Tr. 88, 98, 204), Sergeant Cunning- 
ham arrived immediately in front of the scout ear, Which was 
Just seconds behind (Tr. (1) 15. 28; Tr. 100, 102). The ser- 
Seant first saw appellant walking away from the house, still on 
the front walkway, and still three to five feet from the steps 
leading to the public sidewalk (Tr, (3) 7, 12-13: Tr. 89-90, 96). 
Officer Moore also testified that he first sighted appellant when 
he was still walking from the house. three-quarters of the way 
down the front walk (Tr. (1) 23. 28-29; Tr. 98-99, 101, 103, 
206-07). Seconds later, when the officers reached him, appel- 
lant, who had seemed hesitant es he resehed the sidewalk and 
began to walk away, was still about twenty fect from the front 
door (Tr. (1) 15, 23-24, 28-29; Tr. (3) 13: Tr. 90, 100, 102). 

The oiiicers inquired where appellant was going, what he 
was doing, and whether he lived in the house. Appellant said 
he knew the occupant of the house and named him. He said 
that he had come to visit the man, who was about to retire, had 
seen the broken elass in the front door, and had not gone in. 
(Tr. (1) 24, 28-29; Tr. (3) 7-8, 14; Tr. 89-92, 104, 203.) The 
sergeant then said, “Well, let’s go in and see what this js all 
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Appellant offered the testimony of his wife. Mr. Brooks. and 
Officer Moore in his defense. He changed his mind and elected 
not to take the stand himself. despite a favorable ruling limiting 
the prosecutor to the use of only one of his numerous convic- 
tions for impeachment (Tr. 117-21. 125-26. 173). Mrs. 
Harvey testified that she had missed 2 pair of size seven pink 
cloves, sitnilar to those which were recovered from appellant. 
Bue she had never examined her gloves carefully ever at the 
time of purchase and was not really sure of their design. She 
ead not recall exactly when she had last seen them, and she 
admiteed thet she had not visited the police station to examine 
the ones recovered from appellant prior to trial when appel- 
lontis counsel had requested her to (Tr. 178-82, 184-89, 195- 
300). She also stated that she had on occasion given them to 
Ler husband for safekeeping. and had also on occasion loaned 
them to her davghter (Tr. 190, 196-98). She knew Brooks 
from work, but could not recall having told appellant that he 
lived at 421 Emerson Street. She also ndmitted that she might 
have mentioned to him that Mrs. Brooks owned a white 
Cadillac (Tr, 183-84). 

Mr, Brooks established that Mrs. Harvey had indeed visited 
him onee while he was in the hospital during the previous 
March (Tr. 200-01). And Officer Moore merely reiterated 
that appellant had claimed that. he knew Brooks and Brooks 
had denied it, mentioning later, however, that he was ac- 


qnainted with appellant's wife. The officer also pinpointed 


again appellant's exact position on the conerete walk leading 
from the house where he had first seen him (Tr. 203-07). 


The verdict and sentencing 

The jury returned a verdict of euilty as charged after an 
hour of deliberation. .\t the sentencing on April 5, 1966, the 
tint judge had before him. | esides the presentence report, the 
statement of the psychiatrist from Legal Psychiatrie Services 
who had mace the examination ordered by the court on March 
15 after the conviction. Though not satisfied with the 
thoroughness of the examination and in disagreement with 
the psychiatrist who had concluded that appellant had a long- 
standing personality disorder of the passive-aggressive type. 


but could not then benefit from psychiatric treatment, the 
Judge stated that the examination would not affect the mini- 
mum sentence he planned to impose. The trial judge re- 
asserted his conviction that appellant was competent to be 
sentenced and had been competent to stand trial. Appellant 
and his counse! both agreed. The court then imposed its sen- 
tence of one to four years imprisonment on the housebreaking 
count and one vear on the petit larceny court to run con- 
currently. (Sentencing Tr. 1-9.) 


STATUTE INVOLVED 
Title 24, District of Columbia Code, §301(a) provides in 
pertinent part: 
Whenever a person is arrested. [or] indicted, * * * 
for or with an offense and, prior to the imposition of 
sentence * * * it shall appear to the court from the 


court’s own observations or from prima facie evidence 


submitted to the court, that the accused is of unsound 
mind or is mentally incompetent so as to be unable to 
understand the proceedings against him or properly to 
assist in his own defense, the court may order the 
accused committed to the District of Columbia General 
Hospital or ether mental hospital designated by the 
court, for such reasonable period as the court may deter- 
mine for examination and observation and for care and 
treatment if such is necessary by the psychiatric staif 
of said hospital. Tf) after such examination and ob- 
servation, the superintendent of the hospital, in the case 
of a mental hospital, or the chief psychiatrist of the 
District of Columbia General Hospital, in the case of 
District of Columbia General Hospital, shall report that 
in his opinion the aceused is of unsound mind or mentally 
incompetent, such report shall be sufficient to author 
ize the court to commit by order the accused to a hos- 
pital for the mentally ill unless the accused or the Gov- 
ernment objects. in which event. the court, after hear- 
ing without a jury, shall make a judicial determination 
of the competency of the accused to stand trial. If 
the court shall find the accused to be then of unsound 
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about” and the officers and appellant, without apparent reluc- 
tance, went into the house (Tr. (3) 8, 14-18; Tr. 92-93). 

At the first hearing Officer Moore testified that he thought 
appellant was arrested before the officers took him back in 
the house though he stated that the initial search took place 
inside the house (Tr. (1) 25-26). This testimony relating to 
the timing of the arrest conforms with the legal position appel- 
lant took at trial and appellant’s testimony that he was arrested 
on the street. Appellant said he was neither warned nor in- 
formed of the housebreaking report before being taken into 
the house, where he and the sergeant stood in the hallway 
while the other officers discovered that the upstairs had been 
ransacked. (Tr. (1) S10; Tr. (2) 6-8; Tr. (3) 14-15; Tr. 93.) 

Appellant’s other testimony at the hearings on the motions 
was in conflict with the officers’. He denied ever being on 
the Brooks’ sidewalk or to the house, until he was taken there 
by the officers (Tr. (1) 17; Tr. (2) 20). He claimed he was 
well down the block when the sergeant drove by and stopped 
him (Tr. (1) 5). He also said the two junior officers went 
immediately to the house and yelled to the sergeant “We have 
found it”, and that the sergeant, who had hailed him and asked 
him whether he had seen anyone running, where he lived, and 
if he lived in the area, and what he was doing in the area, then 
asked him to come with him to the house (Tr. (1) 7-9; Tr. (2) 
6). Appellant also denied pointing to Mrs. Brooks’ white 
Cadillac in front of the house or mentioning the broken door 
as Set. Cunningham said he had (Tr. (1) 15, 54; Tr. (2) 14: Tr. 
9). At trial, however. his wife, who knew Brooks, admitted 


that she might have told appellant that the Brooks’ had a 
white Cadillac (Tr. 192). Appellant also explained that his 
presence in the areca was for the purpose of sceing a former 
employer who was not at home at the previously appointed 
hour (Tr. (1) 4-5, 18). 


The formal arrest and search 


The officers testified that when they got to the house they 
found the glass pane near the front door handle smashed (Tr. 
1) 29-30; Tr. (3) 8, 18; Tr. 93, 100, 104). Inside the house, 
Set. Cunningham inquired further. Appellant explained he 
had come over to see Brooks, who he thought was about to 
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retire from the government and might therefore be home (Tr. 
(3) 8: Tr. 14). Appellant in his testimony. however. denied 
saying he knew Brooks to Officer Moore (Tr. (3) 11). Officer 
Moore. though present. for some of this conversation. had 
investigated the upstairs of the house and had found evidence 
from an envelope that Brooks was indeed the occupant (Tr. (3) 
8-9). Using the telephone number appellant had volunteered, 
he also made the telephone call to Brooks ut his office. It was 
from this telephone call that the officers learned that Brooks 
did not know appellant or his name and that appellant had no 
right to go in Brooks’ house and no cause. for that matter. 
to go near it. (Tr. (2) 12-13: Tr. (3) 8-9, 17: Tr. 94, 100. 
203-04.) Tt was at this point, according to the sergeant, that 
appellant was arrested. and he was then searched for weapons 
(Tr. (3) 9-10, 16: Tr. 95, 100). 

Appellant testified he was patted down on the upper part of 
his body covered by his jacket before Officer Moore's telephone 
call, but while in the house (Tr. (2) 11-13). The actions at 
the scene having taken roughly fifteen minutes, the officers 
took appellant to the precinct where they searched him and 


found the pink ladies gloves, the two Kennedy half-dollars 
missing from Brooks’ house. and “numerous change.” (Tr. 
(1) 9-10: Tr. (2) 8-10: Tr. (3) 10-11. 16. 25: Tr. 100-101. 
108). A piece of paper with the address 421 Emerson Street 
written on it was also recovered and received in evidence at 
trial (Tr. 105-06). 


The defense 


Appellant's motion for judgment of acquittal, renewed at 
the end of trial. and his motion to suppress were denied (Tr. 
109-12). At the beginning of the second day of trial. after the 
government had rested, appellant's trial counsel also made a 
notion for mental examination. apparently at appellant's 
behest. which the trial judge considered and denied. It was 
withdrawn after appellant stated that he had never been in 
agreement with the idea of a mental examination ? (Tr. 138- 
60, 169-71). 


> The circumstances of that motion are considered in detail in Argument 
IT, infra, and are not elaborated here. 
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Appellant offered the testimony of his wife. Mr. Brooks, and 
Officer Moore in his defense. He changed his mind and elected 
not to take the stand himself, despite a favorable ruling limiting 
the prosecutor to the use of only one of his numerous convic- 
tions for impeachment (Tr. 117-21, 125-26. 173). Mrs. 
Harvey testified thet she had missed a pair of size seven pink 
gloves, siinilar to those which were recovered from appellant. 
But she had never examined her gloves carefully ever at the 
time of } sase and was not really sure of their design. She 
eamld net recall exactly when she had last seen them, and she 
admitied that she had not visited the police station to examine 
the ones recovered from appellant prior to trial when appel- 
lont’s counsel had requested her to (Tr. 178-82, 184-89, 195- 
200), She also stated that she had on oecasion given them to 
her husband fer safekeeping. and had also on occasion loaned 
them to her daughter (Tr. 190, 196-98). She knew Brooks 
from work, but could not reeall having told appellant that he 
lived at 421 Emerson Street. She also admitted that she might 
have mentioned to him that Mrs. Brooks owned a white 
Cadillac (Tr. 183-84). 

Mr. Brooks established that Mrs. Harvey had indeed visited 
him onee while he was in the hospital during the previous 
March ( 200-01). And Officer Moore merely reiterated 
that appellant had claimed that he knew Brooks and Brooks 
had denied it. mentioning later, however, that he was ac- 
quainted with appellant’s wife. The officer also pinpointed 
again appellant's exact position on the conerete walk leading 
from the house where he had first seen him (Tr. 203-07). 


The verdict and sentencing 


The jury returned a verdict of guilty as charged after an 
hour of deliberation. .\t the sentencing on April 5, 1966, the 
trial judge had before him, besides the presentence report. the 
statement of the psychiatrist from Legal Psychiatrie Services 
who had made the examination ordered by the court on March 
15 after the conviction. Though not satisfied with the 
thoroughness of the examination and in disagreement with 
the psychiatrist who had concluded that appellant had a long- 
standing personality disorder of the passive-aggressive type. 
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but could not then benefit from psychiatric wreatment, the 
judge stated that the examination would not affect the mini- 
mum sentence he planned to impose. The trial judge re- 
asserted his conviction that appellant was competent to be 
sentenced and had been competent to stand trial. Appellant 
and his counse! both agreed. The court then imposed its sen- 
tence of one to four years imprisonment on the housebreaking 
count and one year on the petit larceny court to rm con- 
currently. (Sentencing Tr. 1-9.) 


STATUTE INVOLVED 


Title 24, District of Columbia Code, $301(a) provides in 
pertinent part: 


Whenever a person is arrested. [or] indicted 
for or with an offense and, prior to the imposition of 
it shall appear to the court from the 
court’s own observations or from prima facie evidence 
submitted to the court, that the accused is of unsound 
mind or is mentally incompetent so as to be unable to 
understand the proceedings against him or properly to 


o + 


sentence 


fense, the court may order the 


accused committed to the Distriet of Columbia General 
Hospital or ether mental hospital designated by the 
court, for such reasonable period as the court may deter- 
mine for examination and observation and for care and 
treatment if such is necessary by the psychiatric staif 
of said hospital. If, after such examination and ob- 
servation, the superintendent of the hospital, in the case 
of a mental hospital, or the chief psychiatrist of the 
District of Columbia General Hospital, in the case of 
District of Columbia General Hospital, shall report that 
in his opinion the accused is of unsound mind or mentally 
incompetent, such report shall be sufficient to auther- 
ize the court to commit by order the accused to a hos- 
pital for the mentally ill unless the accused or the Gov- 
ernment objects. in which event, the court, after hear- 
ing without a jury, shall make a judicial determination 
of the competency of the accused to stand trial. If 
the court shall find the accused to be then of unsound 


assist In his own de 
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mind or mentally incompetent to stand trial, the court 
shall order the accused confined to a hospital for the 
mentally ill. 


SUMMARY OF ARGUMENT 


I 


Three officers in two separate cars responded within two to 
five minutes to a radio run for a daytime housebreaking at a 
designated address. When they arrived, they found appellant 
still walking down the concrete walk from the house which 
was separated from the sidewalk by two steps. They hailed 
him and asked him general questions regarding his presence. 
Not satisfied with the answers, which were in substance that 
he had come to see a Mr. Brooks who lived in the house and 
who he thought would be home and that when he had arrived 
he had found the glass pane of the front door near the door- 
knob smashed. and had not gone in, they asked him to come 
to the house with them. They found the inside of the house 
ransacked. and after an attempt at verification by calling Mr. 
Brooks at work with a telephone number appellant had volun- 
teered, they learned that Mr. Brooks did not know appellant 
and that appellant had no cause to be at the house. 

It is arguable that the officers had probable cause to arrest 
appellant when they arrived, given the circumstances, but a 
preferable analysis, the one adopted by the trial judge, was 
that after his suspect explanation on inquiry the officers had 
probable cause for the arrest. Appellant’s contention that he 
was necessarily arrested as soon as he was stopped on the street 
is without merit, for it is clear that a momentary detention for 
just such an inquiry is not an arrest and is lawful. However. 
in the opinion of appellee, when the officers were confronted 
with a plausible explanation which they were able to confirm 
at the scene, they properly undertook to verify appellant’s 
story before making the arrest. 

Probable cause was clearly present after this verification if 
not before. Appellant’s statements made in aid of his gambit 
were not illegally obtained. In essence they were made in 
response to pre-arrest inquiry. The record reveals no sug- 
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gestion of involuntariness. The constitutional protections 
which apply to an accused under arrest do not apply to non- 
coercive pre-arrest inquiry. Furthermore, the inventory search 
at the precinct which disclosed the pink gloves and Kennedy 
half-dollars taken during the housebreaking was contempo- 
raneous to and thus incidental to a lawful arrest and was there- 
fore itself lawful. Unchallenged at trial, and justifiable on 
independent grounds as well as being closely related to the 
reason appellant had been taken into custody, that search, 
even if not incidental to the arrest, was lawful. 


I 


Appellant's failure to make an adequate showing in support 
of his untimely request for a mental examination made at the 
close of the government's case and his abandonment of the 
request through withdrawal of the motion after an inquiry 
by the court developed no grounds other than appellant’s wife's 
unelaborated comment to counsel early in his investigation that 
she thought appellant had a “problem” because of his repeated 
conflict with the law. Appellant himself caused withdrawal 
of the motion when he stated that he had never wanted a 
mental examination. Under such circuinstances, in the ab- 
sence of a mental history or observable symptoms and an 
unequivocal rejection of any desire to raise the insanity defense 
by appellant, confirmed by his counsel, there surely was no 
abuse of discretion in denying the motion, either as without 
sufficient support or even as untimely. But with appellant’s 
explicit agreement, the judge ordered a psychiatric examina- 
tion after conviction and satisfied himself from it, despite his 
reservations as to its thoroughness, that appellant was both 
competent to be sentenced and had been competent to stand 
trial. Every precaution having been taken, no showing of 
incompetency or insanity having been made or having ap- 
peared, and a subsequent psychiatric examination having satis- 
fied the trial judge that his prior conclusions were well founded, 
there was no abuse of discretion in refusing to grant the motion 
during trial requiring reversal. 
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ARGUMENT 


I. Appellant’s exculpatory oral statements, which strength- 
ened probable cause but also encouraged pre-trial arrest 
verification, were the product of proper pre-arrest inquiry 
and like the evidence produced from the lawful search at 
the police precinct, which was incidental to appellant’s ar- 
rest on ample probable cause, should not have been sup- 
pressed (Tr. 25-24, 28-29, 88-92, 94, 96, 98-104, 114-17, 
203-04, 206-07; Tr. (1) S-10, 15, 23, 25-26, 28-29; Tr. (2) 5-8, 
12-14; Tr. (3) 7-9, 12-14, 17, 24) 


A. The arrest and appellant’s related statements 


This case exemplifies the dilemma of reasonable and law- 
abiding police officers confronted with the exigent circum- 
stances of a fresh complaint and an escaping suspect who ap- 
pears to have just taken his hand from the cookie jar, but who 
is armed with a story just plausible enough to counsel police 
caution and restraint to protect the innocent. Because under 
such circumstances drawing the thin line which identifies the 
standard for probable cause is such an esoteric exercise, the 
touchstone for satisfactory analysis must be the reasonableness 
of the police conduct under all the cireumstances—for prudent 
and cautious, reasonable and unoppressive conduct by police 
officers commends itself to our society. See Ford (& Kimble) 
v. United States, 122 U.S. App. D.C. 259, 352 F. 2d 927 ( 1965). 
Cf. Rabinowitz v. United States, 339 U.S. 56 (1950). Two 
judges heard appellant's pre-trial motions to suppress on 
separate occasions, and the trial judge reviewed the record, 
reached the same conclusion and denied the motion. The 
record amply justifies this result. 

At trial appellant insisted that he was arrested without 
probable cause when he was first detained and questioned on 
the strect in front of the house (Tr. 114-17). The trial judge 
considered detention for such questioning a lawful prelude to 
the arrest, which in his opinion could only have occurred after 
the questions had “created the probable cause” (Tr. 114-17). 
The police themselves appear to have considered the arrest 
to have occurred after the phone call to the resident of the 
house had confirmed that he did not know appellant and that 
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neither appellant nor anyone else had permission to be in his 
house (Tr. (2) 12-13; Tr. (3) 8-9. 17; Tr. 94, 100, 203-04 uy 
The chronology of pertinent circumstances permits a reason- 
able argument that at whatever point in time appellant may be 
argued to have been arrested, the arrest was with probable 
cause. 

The record shows with minimal conflict that after receiving 
the police broadcast report. of the particular housebreaking, 
the police responded immediately, arriving almost simultane- 
ously in their two cars at the designated street. address within 
% mininium of two to three minutes to a maximum of four to 
five minutes later (Tr. (1) 23; Tr. (2) 6, Tr. 88, 98, 204). 
Appellant was still walking away from the house down the 
iwenty-foot front walk toward the sidewalk when the officers 
first spied him. That walk was separated from the house by 
five steps and from the sidewalk by two steps. (Tr. (1) 15, 23. 
28-29; Tr. (3) 7, 12-13; Tr. 89-90. 96. 98-103. 206-07.) The 
sergeant hailed him and got to him just after appellant had 
reached the sidewalk and turned to walk away (Tr. (1) 15, 
23-24, 28-29; Tr. (3) 13: Tr. 90, 100, 102). 


The possibly close question of whether there was probable 
cause at that point, given the fresh complaint and immediate 
response, the proximity of appellant to the victimized premises, 
the time of a working day, and appellant's aspect, need not be 
confronted, because the police officers made an numediate, non- 
coercive and general inquiry appropriate to the circumstances 
and on the public street... CY, Draper v. United States, 358 


“Officer Moore testified at the tirst hearing that Oppellint had been 
arrested on the street. though in’ his testimony at trial he may have 
conclnded that the arrest was after the phone eall (Tr, (1) 25-26: Tr. 100). 
Tt is not clear whether he ts drawing a legal conelusion or Cescribing a 
formitlitet, Appellant, of course, testified that he had been arrested further 
down the street though both he and Officer Moore avreed that he was 
searched for weapons in the house, He iso testitied he had told Set. 
Cunningham he did not Want to go into the house (Tr, ol) 8 10: Tr. (2) 
HS), 

“The police otticers testified thar they asked appellant where he was 
xoing, where he was and what he Was doing. Appellani's version was that 
the sergeant asked him whether he had seen anyone rinning, before he 
asked appellant where he lived. if he lived in the area, ond what he was 
doing in the aren. (Tr. (1) 24, 28 2o2 Tr. (2) 5-6; Tr. (2) 7-8, 14: Tr, 8. 
92, 104, 203.) 
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USS. 307 (1959). This Court has approved of such inquiries. 
suggesting that momentary detention for such purposes is not 
an arrest and that “non-coercive questioning carried on in the 
course of a routine police investigation prior to arrest. or the 
establishment of probable cause for an arrest.” not character- 
ized by purposeful interrogation to get an incriminating state- 
ment, does not require the safeguards which must obtain after 
an arrest.” (Melvin L.) Brown v. United States, US. 
App. D.C. - . 365 F. 2d 976. 979 n. 4 (1966); Pennewell v. 
United States, 122 U.S. App. D.C. 332, 334, 353 F. 2d 870, 872 
(1965): Seals v. United States, 117 U.S. App. D.C. 79, 325 F. 
2d 1006 (1963), cert. denied, 376 U.S. 964 (1964) ; (William G.) 
White v. United States, 222 A, 2d 843 (D.C. Ct. App. 1966). 

There is an aura of skepticism as well as caution about the 
officers’ reaction to appellant’s answers. The trial judge con- 
sidered that the responses to those questions were enough when 
considered with the other circumstances to justify the arrest 
(Tr. 114)." Appellee does not disagree. That view is reason- 
able on this record. See Ellis v. United States, 105 U.S. App. 
D.C. 86, 264 F. 2d 372. cert. denied, 359 U.S. 998 (1959). 

But a broader analysis of police action is preferable. appellee 
submits, on a record which shows a possibly close case and an 
affirmative, explicit and plausible explanation under a denial 
of wrongdoing, which was amenable to speedy verification at 


Since the trial began long before the Supreme Court's decision in Miranda 
Vv. Arizona, 384 ULS, 3 .(196G6), the standards for advising accused persons 
of their rights which were promulgated by that decision do not apply in 
any event. Johnson v. New Jersey, O84 U.S. 719 (1966). The facts in 
the instant case, in addition, are obviously distinguishable from those in 
Escobedo vy, Illinois, 278 US. 478 (1964). And this Court has refused 
to apply retrospectively the higher standards of protection which may he 
garnered from those opinions to circumstances more compelling than those 
on the instant record. See LaShine v. United States, No, 19.818, D.C. Cir. 
January 24. 1967: Stith v. United States, No, 20,007, D.C. Cir. January 
24, 1967. 

“Appellant on being queried said that he knew the eccnpant of the house 
and named Mr. Brooks: that Mr. Brooks w: nbout to retire and appellant 
thought he would be home: and that he had arrived and found the glass pane 
by the front door handle broken and had not gone in. He pointed ont the 
white Cadillac in front of the honse and indicated that it belonged to the 
Brooks’. But Officer Moore conld not recall his stating a purpose for the 
visit. (Tr. (1) 24: Tr. (3) 7-8, 14, 24; Tr. 89-92, 104, 203.) 
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the scene. The slight movement into the house, in the absence 
on the record of any indication of coercion or resistance, can 
easily be encompassed by the concept of momentary detention, 
and not viewed as the possibly premature action of the police 
to make an arrest which hindsight and leisurely examination 
might conclude was technically deficient. Proctor v. United 
Slates. 119 U.S. App. D.C. 193, 338 F. 2d 533 (1964), cert. 
denied, 380 U.S. 917 (1965); (Wiliam G.) White v. United 
States, supra (suspects in each case took police on investigation 
of false exculpatory explanation; held, neither was under ar- 
rest). If probable cause is strengthened, as here, the prevari- 
ceator has no grounds to complain.* 

The more cautious approach exhibited here was taken at the 
expense of no substantial right and provided greater protection 
for the possibly innocent. Cf. Heideman vy. United States, 
104 U.S. App. D.C. 128, 259 F, 2d 943 (1958), cert. denied, 359 
Us. 959 (1959). This was apparently the view of the sergeant, 
who did not consider the arrest to have been made until after 
a phone cull to Brooks, using the number which appellant had 
volunteered, confirmed that appellant had no cause to be at or 
around the house. Under such circumstances appellant’s 
motion to suppress the evidence and statements was justifiably 
denied. 

B. The incidental search 

Likewise, the superficial search for weapons at the scene of 
the housebreaking and the inventory search at the precinet 
which disclosed the ladies’ pink gloves and the two Kennedy 
half-dollars whieh had been stolen on appellant's person were 
Though appellant said the 
search occurred thirty to forty minutes after his arrest. the 
record docs not refute the fair inference, in the absence of 
some showing to the contrary, that they were recovered in a 


— 


incidental to the lawful arrest. 


*No ol jection to the admissibility of any of appellant's responses on the 
ecround thet they were invelunty Was raised at trial and nothing in the 
recerd: even su sts that they vy snot voluntary. Of. Pules vo Cnited 
Stétes, —— US, App. D.C, - ‘ 2d 950 C1NG6). No cause for 


consideration of the issne of volunta ws, ore, IS presented to this 
Coun. See Trimble vo Cnited States, “S. App. D.C, ——, 36: 

WO CINGGI. Cf. Coor v. United States, 119 US. App. D.C. 2 

TS£ (1964) Cort, deniod, BS2.US. 1013 ¢ G6), 
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search which was substantially contemporaneous with appel- 
lant? s arrest.” 

It is apparent, of course, that the pink gloves and Kennedy 
half-dollars which were recovered during the inventory search 
had been constantly in appellant's possession from the time he 
first encountered the police until the items were taken from 
him. Cireumstances may make an iemediate complete search 
for more than weapons inopportune, sce Pyles v. Unified States, 
supra, but in any event the ultimate standard for judging the 
lawfulness of a search is its reas: nabloness in the ea 
Vauss v. United States - \pp. D.C, ——. 370 F. 2d 250 
(1966). Being neenuaied vy police at the scene snd in the 
seout car to the precinct, appellant would have had little if 
any opportunity to acquire or dispose of such items. In Abel 
v. United States, 362 U.S. 217 (1960), the Supreme Court ap- 
proved 2 similar search ina place different from the arrest: 

We do not think it signifieantly different, when the ac- 
cused decides to take the property with him, for the 
search of it to ocenr instead at the first place of detention 
when the accused arrives there, especially as the search 
of property carried by an accused to the place of deten- 
tion has additional justifications, similar to these which 
justify a search of the person of one who is arrested. 


Appellant's reliance on Preston v. Uniled States, 876 
364 (1984). is misplaced. Preslon condemned a separate ex- 


ploratory search of the locked trunk of a defendant’s automo- 


“Appellant having moved to suppress evidence under the Pourth 
ment has not waived any viehition whieh is elenr on the record, C 
(& Anderson) vy. United States, WS US, App. D.C. 255, 2 
LTO. BTA on. 18 (1964), Where the ground for suppression, however, 
not been timely raised, consideration of the comphiint is discretionary, 
See Trimble ve United States, supra: United States vo Indivigho, 

(2d Chip ee dbanes, cert, deniod, TOS, GOT (1960). Tn additten, how 
ever, the foundation for appellant's arsertion in the instant record: is. 
in appellee’s opinion, inadequate for an appropriate invocation of the 
“plain error’ rule, The record shows no attaek upon this urchoat trial, 
except insofar as it might have been invalidated by oan: ‘st without 
probable cause, The record is therefore undeveloped with respeet to the 
circumstances surrounding the search at the precinct. Under similar cir- 
cumstances this Court has held it cannot reverse. See Pea ve United 
States, 116 a App. D.C, 410, S24 F. 2d 442 (1 , vacated on other 
grounds, 378 U.S. 571 (1964). 
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bile out of his presence, after substantial delay, and after the 
car had been twice moved to different locations. An analogy 
to Price v. United Staics, 121 US. App. D.C. 62, 348 F. 2d 68, 
cert, devied, 3882 US, 888 (1965), would be close. That de- 
cision sustained the removal of easily accessible objects 
delayed until the car whieh contained them could get to the 
police precinct. 

But it is well recognized that a different set of principles has 
evolved with respect to the search of property as opposed to 
the prrest and seareh of persons, See Ford (& Kimble) y. 
United States, supra at 265-60, 352 F. 20 at 958-34 (dissenting 
opinion of Wright. J). In the instant ease the items seized 
were never separated from appellant's person, which was. of 
course, in custody of the police, and there was no intervening 
circumstance like that in Prostay to insulate the evidener 
possible destruction, Sea United Stateay. Dt Re, 332 
OST (LOGS) (dictum), Here, moreover. the need for an inven- 
tory search of possessions on the immediate person supplied 
an additional cause for the search which has been recog. 
nized with approval. Tn Charles v. United States, 278 F.2d 
386, 388-89 (Oth Cir, 1960) the court pointe out, for Instanee, 


[A] search of the person of the accused, even for the 
purpose of uncovering evidense of a crime other than 
that which is charged, is gon lly incident to 2 valid 
arrest; the two cannot be separated. To say that the 
olice inay curtail the liberty of the accused but refrain 
rom Hnpinging upon the sanctity of his pockets exeept 
for cnumerated reasons fs fo ignore the custodial duties 


1? 
f 


which devolve upon arresting authoril; ‘x. Custody 
must of necessity be asserted initially over whatever the 
arrested party has in his possession at the lime of ap- 
prehension, Onee the body of the accused is validly 
subject to the physical dominion of the law, inspections 
of his person. regardless of purpose, cannot be deemed 
unlawful * * * unless they violate the dictates of 
reason cither because of their number or their manner 
of perpetration. Hence, we think the second search of 
appellant's person was permissible under the Fourth 
Amendinent. (Footnote omitted and emphasis added.) 


16 


The Court recognized that: 
Modern police practice calls for a thorough search at 
the stationhouse of any person who is taken into custody 
as well as the “frisking” which takes place at the mo- 


t*** Such searches are not unreason- 


ment of arres 
able: they are an integral part of efficient procedure. 
(Citation of authorities omitted and emphasis added.) 

When appellant's other possessions were taken for safekeeping. 

so were the incriminating gloves and Kennedy half-doilars. 

There is no suggestion of contrivance, delay. or other improper 

conduct by the police. It has always been proper for police 

to see and recognize evidence of crime exposed to their view 
during lawful conduct in furtherance of their duties. /llison 

- United States, 93 US. App. D.C. 1, 206 F. 2d 476 (1958) 

Here. moreover. the search can be viewed as being closely 

related to the reason appellant had been taken into custody. 

It therefore would have been lawful while appellant was in 

custody even had it not been incident to the arrest, since it 

was clearly reasonable. Cooper v. California, 87S. Ct. 788 

(1967). The recovery of the gloves and half dolla there- 

fore, was ‘ait and appellant's motion to suppress these items 

was properly denied. 

II. The trial dud Ive did not err in not ordering a menta! ex- 
amination of appellant on appellant’s motion, later aban- 
doned, made after the prosecution had concluded its case 
(Tr. 71, 76-77. §7-82, S1-85, 13@-41, 146, 148-58, 168-70; Sent 
Tr. 1-4) 


The trial courv’s refusal to grant appellant’s motion for 2 


mental examination alter the government had conel 

case wes clearly iu ot only was the motion untimely, 
but it was unsuppor WY ODSerV: able manifestation or a prima 
facie showing of insanity er unsoundness of mind, 24 D.C. 
Code $301(a:. An incuiry conducted by the trial court at 
the request of appellant's counsel disclosed only that at the 
outset of his juvestigation of the case, appellant's counsel had 
discussed appeliant’s mental condition with his wife. Accord- 
ing to the testimony of both counsel and Mrs. Harvey. she 
thought appellant had a “problem” because of his repeated 
difficulties with the law (Tr. 138-41, 146.148-58). But further 
probing by counsel had disclosed no other reasons fer her 
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belief. Since he himself had neither observed symptoms sug- 
gesting mental illness nor encountered obstacles from such a 
source to his effective assistance, he pursued the mater no 
further until, on learning of a conversation Mrs. Harvey had 
had with his investigator, he raised the matter with the trial 
judge (Tr. 138-39, 157-58, 168). 

After questioning Mrs. Harvey and defense counsel, the trial 
court denied the motion. But in the meantime appellant had 
apparently changed his mind and repudiated his counsel’s action 
in court, stating that he had never been in agreement with a 
mental examination and that the issue was something his wife 
had created. His counsel thereupon withdrew the motion with 
the court’s consent. (Tr. 170.) 

Nevertheless, the trial court. although apparently never 
satisfied with the bona fides of the motion anyway. had stated 
that it viewed appellant as perfectly normal and without any 
indication whatever of mental disease, especially in light of its 
observations during its dialogue with appellant regarding the 
use of his prior convictions in anticipation of his testifying in 
his own behalf (Tr. 140, 168).". Compare Pouncey v. United 
States, 121 U.S. App. D.C. 264. 349 F. 2d 699 (1965). In 


denying the motion the court had announced with appellant’s 
explicit approval that it would order a psychiatric examination 
prior to imposing sentence (Tr. 169)!" At the time of sen- 


*The suggestion that the motion, insofar as it stemmed from appellant 
himself. was frivolous and not taken in good faith was by no means un- 
warranted on this record, Cf, Wear v. United States, 94 U.S. App. D.C. 

21S F.2d 24 (1954). 

The trial judge's handling of this problem is not without judicial favor, 
See the statement of Judge Leventhal why he would deny appellee's petition 
for rehearing en banc in Hansford v. United States, No. 19, 426. D.C. Cir, 
Ocioher 14,1966 Cunpublished statement) : 

T offer for consideration the possibility that the trial Judge could) pro- 

ceed with the trial, particularly if the end is nigh. but schedule a psychi- 

atric examination and hearing on competency immediately thereafter. 
perhaps even while the jury is deliberating, The court's disposition, sua 
xponte or on post-conviction motions, based on such contemporaneous 
evidence, would avoid the difficulties inhering in oa hearing long after 
the fact, and may obviate retrials. 
Jndge Leventhal’s attention, of course, Was directed to the problem of nar- 
coties nddicts who raise questions of their competency as related to their 
addiction at trial, Such contentions are even less amenable to a mune pro 
iscertainment of validity than such oa long-standing condition as 
appellant's, 
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tencing, the court did consider the report of that investigation, 
though unsatisfied with its thoroughness, but reiterated its con- 
clusion, with appellant's and his counsel's explicit concurrence, 
that appellant was competent for sentencing and had been 
competent to stand trial, though it rejected the psychiatrist's 
conclusion that appellant's long-standing personality disorder 
of the passive-aggressive type was not amenable to treatment 
(Sentencing Tr. 1-4). 

The lack of merit of appellant’s contention thus derives 
from several considerations. First, the issue, clearly aban- 
doned by appe!lant himself and by the consequent withdrawal 
of the motion by his counsel, was not preserved for appeal. 
Second. the trial court, acting with more than adequate con- 
cern for protecting appellant’s interests. conducted an extensive 
inquiry which confirmed its own observations that there was 
no manifestation of mental incompetency whatever. Third, 
since appellant unequivocally rejected any suggestion of in- 
competency or desire to raise the insanity defense and his 
counsel concurred, there was no abuse of diseretion in the trial 
court's not taking the preliminary steps toward raising the 
insanity defense sua sponte over appellant’s objection. Cf. 
Whalem v. United States, 120 U.S, App. D.C. 331, 346 F. 2d 
$12 (en banc), cert. denied, 382 U.S. 862 (1965). And in addi- 
tion, after an inquiry, which provided adequate protection to 
appellant's rights, the motion might even have been justifiably 
denied 2s untimely without an abuse of discretion. See 
Mitchell v. United States, 114 U.S. App. D.C, 353, 359 n. 13, 
316 F. 2d 354, 360 n. 13 (1963); ef. Hansford v. United States, 

U.S. App. D.C, ——. 365 F.2d 920 (1966). 

Absent any showing of a prior history of mental ifness or 
previous relevant diagnoses, Mrs, Harvey's testimony, the only 
evidence before the court which remotely suggested a basis for 
an examination. fell far short. in appellee's opinion, of the re- 


quired prima facie showing which would have supported even 


a timely pre-trial motion for examination or even a “substantial 
doubt” of appellant’s mental competence. See Hopkins v. 
United States, 115 U.S. App. D.C. 215, 318 F. 2d 186 (1963). 
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Cf. (Raleigh) Powell v. United States, No. 20,102, D.C. Cir., 
December 28, 1966. Compare Pate v. Robinson, 383 U.S. 365 
(1966); Aitchell v. United States, supra; Lloyd v. United 
States, 101 U.S. App. D.C. 116, 247 F. 2d 522 (1957). In 
sum, therefore, it is clear that the trial judge, after the exercise 
of an abundance of caution, did not abuse his discretion in re- 
fusing to interrupt the trial or to declare a mistrial in order to 
permit a mental examination after the close of the govern- 
ment’s case, especially where he ordered a post-trial, pre- 
sentence examination which he considered before imposing 
sentence.” 


* Appellee cannot comprehend how the mention of the change apparently 
token with Kennedy half-doliars in the housebreaking, but not described 
in the in lent, Was the mention of *sunother™ 
(Tr. 71, 75, Si-S2. S4).0 But even assuming ergvendo that the testimony 
did refer to ad rent additional crime, appellant's own authe FY states 
the rule that the likelihood of prejudice from such circumstances must 
be weighed in its sett in order to determine actual prejudice, See John- 
son ve United Stetes H 1 GSO, GS4-85 Osth Cir, 1966), cert. denied, —— 
Uys, ——- pam CL, « y no prejudice on this record, At worst, 


erime is appellant contends 


the complaint is addressed to a minor variation in the proof of the details 
of the same crime che egal. 
Wo judge himself viewed the 
ment ous ao possible bosis for imperchment, but not oof err 
we fo the case (Tr. 76-77). Baten appelhunt’s objection, he never- 
ordered the pre itor to confine } Vtothe two half-dollars 
eh Ie : Tonal passing references to the stolen ¢hinge were 
in response to the ¢ “examination by the defense Clr. S485). Without 
amore precise shov FS st, appellee submits that no substantial right 
S appellant has been de See (Mrederich) Jackson vy. United States, 
So App. D.C. 276, 850 FL 2d 2co (1 cert, denied, 385 Us. STT 
(1967). Cf. Brock vy. United States, 122 A, 2d 765 AL 2d 765 (Mun. Ci. App. 
D.C. 1956). 


CONCLUSION 


Wherefore, it is respectfully submitted that the judgment of 
the District Court should be affirmed. 


Davin G. Bress, 
United States Attorney. 
FRANK Q. NEBEKER, 
Davin N. ELLENHORN, 
Epwarp T. MItier, 
Assistant United States Attorneys. 
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